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through the fiction of relation back, as of the date it was handed to 
the third party, is not satisfactory ; unless, indeed, we are prepared to 
hold that the grantor has done an irrevocable act in handing the deed 
to the third person. The suggestion that such an act is revocable and 
that the grantor has a power to revoke up to the time it is accepted, 
has led a few courts to conclude that there is no valid delivery in such 
a case as Moore v. Downing. 11 Instead of employing the legal fiction 
of relation back, the weight of authority seems to follow the theory 
of presumed acceptance, i. e., that where the grantor in delivering the 
instrument to the third person parts with all control over it, acceptance 
will be presumed. 

In these jurisdictions, then, acceptance is not an operative fact to 
create a gift of the land. The gift must be complete without the 
act of acceptance. Presumably, non-acceptance would be an operative 
fact to "revest" the land in the grantor or his heirs. 



in the matter of Scott v. Shepherd 

"The type of theft is taking to one's own use." 1 But it is a nice 
question regarding the law of larceny: whether its proper office is 
merely to build a wall and ditch about me in the enjoyment of what 
possessions I may have; or whether it exists primarily to discourage 
my neighbor when in a covetous moment he breaks the tenth com- 
mandment, from giving active expression to his thoughts. Holmes 
clearly thought the former. "It was an advance on the old precedents 
when it was decided that intent to deprive the owner of his property 
was sufficient." 2 But in State v. Kirkland (1919, N. C.) 101 S. E. 
560, the trial court's instruction to that effect was held erroneous, and 
intent to convert to the taker's own use was held necessary to larceny ; 
yet with an "interpretation" which widens the scope of the old rule 
considerably: that the requirement was met "by showing an intent 
to deprive the owner of his property permanently for the use or pur- 
poses of the taker, although he might have in mind to benefit another." 



Problems of policy similar, although not so broad, were involved in 
People v. Mail and Express Co. (1919, N. Y. Ct. Spec. Sess.) 62 N. Y. 
L. J. 1349 (January 21, 1920), a case of prosecution for the conducting 
of a lottery in order to increase a newspaper's circulation. Cards, 

plete upon the first delivery," so that the depositary became a trustee for the 
grantee, and the grantor thenceforward held merely a life estate. Cf. Prutsman 
v. Baker (1872) 30 Wis. 644. 

11 Wellborn v. Weaver (1855) 17 Ga. 267, 63 Am. Dec. 235, note; Gilmore v. 
Whitesides (1837, S. C.) Dudley Eq. 14, 31 Am. Dec. 563. 

1 Holmes, The Common Law (1881) 73. 

2 Ibid. 
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serially numbered, were distributed free; winning numbers were pub- 
lished once each in the paper; presentation of the proper card within 
five days after publication of a number entitled to the prize; the 
card-holder was advised to watch the paper for the appearance of his 
number, and advised of places where the paper was to be examined 
free of charge. Under the New York Penal Law, "a 'lottery' is a 
scheme for the distribution of property by chance among persons who 
have paid or agreed to pay a valuable consideration for the chance."* 
The court sustained a demurrer to an information setting out the 
above facts. Under the statute, as at common law, it would seem that 
to constitute a lottery, the facts should be enough, in the absence of 
illegality, to put the prize-offeror under a contract duty to deliver the 
prize to a winner. But the question whether we have here a set of 
unilateral contracts; whether buying, or reading, the newspaper for 
a reasonable time in reliance on the cards, would give a card-holder 
a right against the company, conditional on his number being drawn — 
is, like all doubtful matters of consideration, a question primarily of 
policy. Certainly such acts were invited by the company. Certainly 
also, the company's promise being aleatory, there can be no contention 
of inadequacy of the consideration. Finally, this whole gift-card 
scheme was intended to bring gain to the company, through legal 
detriment to others, by the inducement of the "distribution of property 
by chance." It would seem as though this fairly presented the 
situation at which the statute was aimed. The nub of the question 
is "valuable consideration." But is it seriously to be questioned that 
in a civil suit an unpaid prize-winner who had bought the paper for 
a reasonable period, could, in the absence of illegality, have recovered 
his prize ? 



The detection of crime seems to offer legal problems quite as inter- 
esting as does its definition ; and the Bill of Rights still occupies our 
courts. 4 Silverthorne Lumber Co. v. United States (January 26, 
1920) U. S. Sup. Ct. Oct. Term 1919, No. 358, develops that the 
Fourth Amendment is still a real protection to the individual, and also, 
develops that the protection is needed. Two men were arrested. 
While they were detained, representatives of the Department of Justice 
"without a shadow of authority . . . made a clean sweep" of all the 
documents in their offices. Application for the return of the papers 
was made and granted. But meantime the Government had examined 
the papers, photographed them, etc. Subpoenas to produce the docu- 
ments returned were then served, and on refusal the men in question 
were punished for contempt. 



8 Sec. 1370. 

'See e. g. (1920) 29 Yale Law Journal, 337, 410. 
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"The proposition could not be presented more nakedly. It is that 
although of course its seizure was an outrage which the Government 
now regrets, it may study the papers before it returns them, copy them, 
and then may use the knowledge that it has gained to call upon the 
owners in a more regular form to produce them ; that the protection 
of the Constitution covers the physical possession but not any advan- 
tages that the Government can gain over the object of its pursuit by 
doing the forbidden act." 5 

Justice Holmes' masterly opinion makes the sweep and the limits of 
the court's position very clear. 

"The essence of a provision forbidding the acquisition of evidence in 
a certain way is that not merely evidence so acquired shall not be 
used before the Court, but that it shall not be used at all. Of course 
this does not mean that the facts thus obtained become sacred and 
inaccessible. If knowledge of them is gained from an independent 
source they may be proved like any others, but the knowledge gained 
by the Government's own wrong cannot be used by it in the way 
proposed." 



The requirements regarding jurisdiction, especially over non-resi- 
dents, continue to plague the profession, whether it be those which are 
necessary to bring a judgment within the full faith and credit clause, 
or those other and lesser ones essential to the validity of a judgment at 
home, as being rendered after due process of law. Chipman, Ltd. v. 
Jeffrey Co. (January 19, 1920) U. S. Sup. Ct. Oct. Term 1919, No. 
516, contains a new warning on the point. There a defendant foreign 
corporation, having done business in New York, and appointed a local 
agent to receive service of process, had subsequently removed from 
the state, but without revoking the appointment of the agent. The 
latter was served by the plaintiff with process in a suit arising in no 
manner out of the business formerly done in New York. It has 
been held that a natural person is not bound by service on his former 
agent even where the cause of action arose out of business done within 
the state. 6 But with a corporation, consent to be bound by substituted 
service may be made a condition of admission to do business. 7 Is 
such consent operative as to causes of action arising elsewhere ; and 
in any case, does it continue operative as to such causes after the cor- 
poration has withdrawn from the state? That, under the New York 
law, it does not, was the decision of the court. The discussion in 



5 For another instance of the court looking behind the mere possession of 
documents to the information contained therein, see ibid., 348. 

' Flexncr v. Farson (1919) 39 Sup. Ct. 97, (1919) 28 Yale Law Journal, 512. 

' Indeed, consent may be imposed even on a natural person, as a condition to 
his being admitted to do privileged acts of certain classes within a state, such 
as driving an automobile. See (1917) 26 ibid., 422. But the consent was there 
limited to suits arising out of the operation of the machine within the state. 
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reaching that decision is not wholly satisfying. But that does not 
affect the warning of the case : "We do not wish to be understood 
that the validity of such service as here involved would not be of 
Federal cognizance, whatever the decision of a state court." 



From the period when Dodderidge of ,the King's Bench made his 
decision turn on his observation — which any man who has ever raised 
a puppy will confirm — that "the nature of a dog is such that he cannot 
be ruled suddenly," 8 there have been many cases in the books of equal 
interest to the naturalist and to the student of the law of animate 
property. Jackasses kept where men would gladly sleep have been 
sustained as nuisances. 9 The marital ethics of swans have, amid the 
pleasant music of Latin elegiacs, been made the basis of rules of 
property and pleading. 10 And Enloe v. Southern Ry. (1919, N. C.) 
101 S. E. 556, adds another to the cases in which the character of 
animals is made to bear on the question of negligence. In these 
cases, ordinarily, animals have come into collision with a train ; the 
plaintiff, who has thereby been damaged, is suing the railroad; the 
case comes up on his claim that a non-suit was improper because of his 
showing that on sight of the animals the engineer failed to slow down, 
or give a warning signal. In the case of the turkey, that bird being 
"a nervous fowl" and a "long-legged," this contention has been sus- 
tained. 11 But it is otherwise with the phlegmatic goose. 12 In the 
instant case there was a bull. His charge had derailed the train. 
The court, in terms, stated its legal conviction that a bull is bull- 
headed. 13 "The sounding of the whistle would in all probability have 
been regarded as the challenge for battle." So a non-suit in an action 
against the railway for injury resulting from the derailment was 
sustained. 

Consideration for discharge may undoubtedly consist of the giving 
up by the person discharged of something of value to himself. A 
novel and interesting case, testing how far the law will let the parties 
measure what constitutes such value, came before the Appellate Divi- 
sion of New York. 14 "The plaintiff obtained a decree of separation 
from her husband, wherein he was adjudged to pay her $10 a week 

8 Mitten v. Fattdrye (1625, K. B.) Pophatn, 161. 

9 See (1919) 29 Yale Law Journal, 109; see also, on dogs, ibid.; on horses 
in the highway, ibid., 466; and on predatory chickens (1917) 26 ibid., 250. 

10 The Case of Swans (1595) 7 Co. i$b, 17a. 

11 Lewis v. Norfolk Southern Ry. (1913) 163 N. C. 33, 79 S. E. 283, 47 L. R. 
A. (N. S.) 1125, Ann. Cas. 1915E 461. 

"James v. Atlantic Coast Line Ry. (1914) 166 N. C. 572, 82 S. E. 1026, L. R. 
A. 1915B 163, Ann. Cas. 1915B 470. 
13 It is submitted that this was no bull. 
" Gewirtz v. Gcwirtz (1919) 178 N. Y. Supp. 738. 
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alimony. The defendant failed to pay, and when he owed $1,140 a 
motion to punish him for contempt was granted. The defendant 
thereupon threatened to suffer confinement rather than pay; in fact, 
he expressed a keen desire to go to jail rather than pay. Under duress 
of this threat the plaintiff was induced to enter into an agreement 
. . . whereby, in consideration of the payment of $1,140 . . . 
and in consideration of the defendant waiving his 'desire to go to 
Ludlozv Street Jail,' the parties agreed to live separate," and- the 
plaintiff agreed to accept the payment in full satisfaction of her support 
and alimony past and future until reconciliation. New alimony 
having accrued under the original decree, which was still standing, the 
plaintiff made new demand, and procured an order to show cause why 
the defendant should not be punished for contempt; the defendant 
showed the contract. Said the court : "There was no consideration 
for the agreement, 15 nor did it affect the status of the parties. It pur- 
ports to be an agreement of separation, but the parties were already 
separated by a decree of the court . . . The most that the defend- 
ant was entitled to, in consideration of his payment of $1,140, was a 
discontinuance of the proceeding to punish him for contempt. This 
he received. He complains that he waived his desire to go to jail for 
contempt of court. He being again in contempt, the opportunity of 
fulfilling that desire will be restored to him by the granting of this 
motion." 



There is of course no accounting for tastes; one man urgently 
yearns to go to jail rather than support his wife; whereas another 
prefers to find in his wife the means of enjoying a modest competency 
in creditor-unmolested peace. And the case of Rowe v. Drohen (Nov. 
26, 1919, C. C. A. 2d) October Term, 1919, No. 5, does open up unsus- 
pected possibilities. A man owed $10,000 which he had fully made 
up his mind not to pay. With a little capital — which did indeed 
belong to his wife — he opened up a moving-picture theatre; business 
flourished; so did he. The obligations were incurred in his own 
name, and he was "sorry to be broke" when things went wrong; 
profits were banked in her name, although he was the only one to 
draw on the account, and drew for his private as well as for the 

15 Performance of the preexisting duty to the party discharging is not in cur- 
rent theory supposed to constitute consideration. But of. Anson, Contracts (3d 
Am ed. by Corbin, 1919) 135 ff., notes; (1919) 28 Yale Law Journal, 406. 
What the court says on separation is clearly sound. Remains, then, the "waiver" 
of jail-desire. That "waiver" clearly consisted in performing a duty to the 
state : not to commit contempt of court. While the wife clearly had an effec- 
tive factual interest in the husband's performing that duty, and was willing to 
pay for it, it would seem to be sound policy not to recognize the non-commission 
of a crime as good consideration for a discharge ; it certainly is no considera- 
tion for a promise executory. 
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business purposes. But when his trustee in bankruptcy attempted to 
reach the proceeds of the business, a divided court 16 refused to allow it. 
The husband had "transferred nothing to his wife — because he then 
had nothing worth mentioning to transfer." Thus it appears that one 
may "do business in his wife's name," in consideration of support — 
even though "the measure of support is (as here) " what the husband 
happens to decide to take — provided only the original capital, however 
small, belongs, from the start, to the wife. 



The Journal has more than once expressed a conviction that the 
training of capable legislative draftsmen is one of the crying needs 
of our statute-laden time ; the case of The Ernestina ( 1919, C. C. A. 
1st) 259 Fed. 772, drives home that point. Section 3 of the Harter 
Act provides that no vessel owner who has used due diligence to 
properly man and equip his ship, shall be held responsible for loss 
resulting from faults in navigation, or from dangers of the sea. The 
Supreme Court has successively held that this section did not relieve 
the owner from liability by collision to parties other than his cargo- 
owners ; 1T that while it relieved him of liability for loss caused by his 
servant's negligence, it did not of its own force entitle him to share in 
general average which was made necessary by such negligence; 18 
although it did so far change the public policy of the country as to 
allow him to make a valid contract for participation in such general 
average. 19 In this state of the law, a vessel falling under the Harter 
Act met distress by storm, and a portion of the cargo was jettisoned 
for safety. A decree was made against the vessel for its share of the 
general average. Counsel for the vessel owner took an appeal, sub- 
stantially on the position that the act made it possible for the master 
of a ship to sacrifice the whole cargo to save his ship, without incur- 
ring the age-old duty of contribution to the loss voluntarily sustained 
in the common interest. The appellate court found it impossible to 
believe that Congress intended to work such a change, in a case involv- 
ing no negligence. There is little reason to question the decision ; its 
policy is sound, and even its rule of construction has ample authority. 
But such rules of construction in the teeth of the language found in 
the statute 20 could arise only where the draftmanship of legislation is 
habitually inadequate. 



It is interesting to watch law crystallizing at times without conscious 
realization by anybody of the process, and then changing its shape 

10 Rogers, C. J., dissented in a strong opinion. The quotations are chiefly from 
the concurring opinion of Hough, C. J., a gem of lucid compactness. 
B The Delaware (1896) 161 U. S. 459, 16 Sup. Ct. 516. 
18 The Irriwaddy (1898) 171 U. S. 187, 18 Sup. Ct. 831. 
'" The Jason (1912) 225 U. S. 32, 32 Sup. Ct. 560. 
'" Cf. e. g. State v. Claiborne (1919, Iowa) 170 N. W. 417. 
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when the full effect of the chance-grown rule becomes clear. The 
authorities are now in conflict, for instance, as to validity of a direction 
for the postponement of the enjoyment of an absolute gift of an estate 
in trust. The English cases uniformly hold that such direction is 
void. 21 In Wharton v. Masterman, where the doctrine was applied so 
as to hold invalid a direction to accumulate the income of a fund given 
upon a charitable trust, Lord Herschell said : "The point seems in the 
first instance to have been rather assumed than decided. It was appar- 
ently regarded as a necessary consequence of the conclusion that a 
gift had vested that the enjoyment of it must be immediate on the bene- 
ficiary becoming sui juris . . . ." In the majority of American 
jurisdictions where the question has come up the English rule has been 
followed. 22 This doctrine is approved by Gray, on the ground that 
"it is against public policy to restrain a man in the use or disposition 
of property in which no one but himself has any interest;" 23 and he 
characterizes the opposite rule as a peculiarly irritating and demoraliz- 
ing instance of paternalism introduced into our law. 24 On the other 
side are decisions in the United States Supreme Court, 25 Massachu- 
setts, 26 Illinois, 27 and California 28 ; and now Connecticut has joined 
this minority. De Ladson v. Crawford (1919) 93 Conn. 402. 28 The 
Connecticut court points out that if the authoritative statement of the 
origin of the English doctrine made by the Lord Chancellor in Whar- 
ton v. Masterman, supra, be accepted, such doctrine "is not based 
either on public policy or reasoned decision." Indeed it is difficult to 
find any vital objection to such a restriction on grounds of public 
policy. While the cestui cannot ordinarily sell his interest for its full 
value during the period of the postponement of enjoyment, yet such 
a handicap is by no means unique, but exists more or less in every case 
of a sale of a future interest. There may be good reasons for the 
donor's desiring to discourage the donee from disposing of his prop- 
erty at once, and such a postponement of enjoyment serves to bring 
about such a result. Such a restriction is free of the vice which 
inheres in a spendthrift trust, namely, that the beneficiary is protected 

21 Saunders v. Vautier (1841, Eng. Ch.) 4 Beav. 115; Wharton v. Masterman 
[1895] A. C. 186. 

22 Ruber v. Donaghue (1891) 49 N. J. Eq. 125; In re Hall's Estate (1915) 248 
Pa. 218, 93 Atl. 944. 

23 Gray, The Rule Against Perpetuities (3d ed. 1915) sec. 120. 

24 Gray, Restraints on Alienation (2d ed. 1895) sees. 124L to 124P. 

25 Shelton v. King (1913) 229 U. S. 90, 33 Sup. Ct. 686. 
2 " Claflin v. Claflin ( 1889) 149 Mass. 19, 20 N. E. 454. 
27 JVagncr v. Wagner (1910) 244 111. 101, 91 N. E. 66. 
"In re Yates' Estate (1915) 170 Calif. 254, 149 Pac. 555. 

20 Connecticut, like Massachusetts, had already upheld the validity of a direc- 
tion to accumulate the income of a charitable trust. Woodruff v. Marsh (1893) 
63 Conn. 125, 137; St. Paul's Church v. Attorney General (1895) 164 Mass. 188, 
203. 41 N. E. 231. 
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at the expense of his creditors, for here the beneficiary is merely being 
protected against himself. 30 Furthermore, the English doctrine can 
be readily evaded by giving to another person a beneficial interest, 
however small, in the entire trust fund. 31 Thus as the principal case 
points out, the only real basis of the English rule is the assumption 
that a gift vested in interest will also vest in enjoyment whenever the 
donee is or becomes sui juris. "When the proposition is stated in this 
way, free from the supposed overpowering authority of a rule of 
public policy, it is seen to present, in another form, the more familiar 
question whether by postponing the enjoyment of the principal for a 
term of years, the testator has attempted to impose an unreasonable or 
illegal condition on the gift of his bounty. Such conditions may seem 
under some circumstances to be arbitrary and unnecessary, and yet 
they may rest upon good reasons known to the testator and not to the 
court." 32 And the conclusion is reached that "the postponement of 
the enjoyment of the principal of a trust fund for ten years is not an 
unreasonable exercise of the undoubted right of the testator to impose 
conditions on the enjoyment of his bounty." 

""Kales, Future Interests in Illinois (1905) sec. 294. 

31 Weatherall v. Thornburgh ( 1877) 8 Ch. D. 261 ; see Ames Cases on Trusts 
(2d ed. 1893) 455- 

32 De Lads on v. Crawford (1919) 93 Conn. 402, 409-410, 106 Atl. 326. 



